








Fair Housing 

Trends 



42 Complaint-related Press Releases 

04/01/2018 ï 03/31/2019 

Basis # % 

Disability 23 55% 

Familial Status 7 17% 

Sex 6 14% 

Retaliation 6 14% 

National Origin 5 12% 

Race 4 10% 



42 Complaint-related Press Releases 

04/01/2018 ï 03/31/2019 
Prohibited Behavior # % 

Denial of Reasonable 

Accommodation 

17 40% 

Sexual Harassment 6 14% 

Retaliation 6 14% 

Discriminatory 

Statements/Advertising 

5 12% 

Different Terms and Conditions 4 10% 

Accessibility 4 10% 



23 Disability-Based Complaint-related  

Press Releases  

04/01/2018 ï 03/31/2019 
Breakdown # % 

Reasonable Accommodations 17 74% 

  

  

  

  

Assistance 

Animal 

8 47%   

  

  

  
Transfer 3 18% 

Parking 3 18% 

Other 4 24% 

Accessibility 4 17% 

Refusal to Rent/Participate 2 9% 



Sexual 

Harassment in 

Housing 





Sex-based Complaints Filed Nationwide 
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6 Sexual Harassment-Based Complaint-

related Press Releases  

04/01/2018 ï 03/31/2019 

Breakdown # % 

Hostile Environment 5 83% 

Quid Pro Quo 2 33% 







Interference, Coercion, or Intimidation § 818 

ñIt shall be unlawful to coerce, intimidate, threaten, or interfere with 

any person in the exercise or enjoyment of, or on account of his 

having exercised or enjoyed, or on account of his having aided or 

encouraged any other person in the exercise or enjoyment of, any 

right granted or protected by section 803, 804, 805, or 806 of this 

title.ò  
 





Quid Pro Quo and Hostile Environment Harassment and Liability 

for Discriminatory Housing Practices Under the Fair Housing Act 

(ñHarassment Ruleò), 81 FR 63054 (Sept. 14, 2016) 

 

oFormalizes standards for harassment claims based 

on any protected class  

oClarifies that harassment may violate multiple  

Fair Housing Act provisions 

oCodifies liability standards for harassment and 

other discriminatory housing practices 

 

HUDôs 2016 Harassment Rule: Overview 



Rule Coverage ï applies to anyone covered under the Act: 

o Includes private housing providers, public housing agencies, 

and other government-assisted housing providers, as well as 

others involved in housing-related transactions 

 

o Clarifies circumstances in which housing providers can be 

liable for failing to correct and end harassment by non-housing 

providers, such as neighbors 

 

o Major Provisions: 

o Quid Pro Quo Harassment 

o Hostile Environment Harassment 

o Liability Provisions 

 

HUDôs 2016 Harassment Rule: Overview 



HUDôs 2016 Harassment Rule: Overview 

Type of Conduct  

24 C.F.R. §  100.600(b) 

o Harassment can consist of written, verbal, or other conduct and 

does not require physical conduct. 

 

Single Incident 

24 C.F.R. §  100.600(c) 

o A single incident of harassment because of a protected 

characteristic may violate the Act if it is sufficiently severe to 

create a hostile environment or evidences a quid pro quo.  
 

 



HUDôs 2016 Harassment Rule: Overview 

o Direct targets of harassment are not the only individuals who 

can sue and/or recover damages. 

 

o Any person who is injured by harassment (ñaggrievedò) may 

sue and/or recover damages, even if s/he is not directly targeted 

by the harasser.  

 

 
 

 



Definition  

24 C.F.R. §  100.600(a)(1) 

 

o An unwelcome request or demand to engage in conduct 

where submission to the request or demand, either explicitly  or 

implicitly , is made a condition related to any aspect of 

housing: 

o E.g., the sale or rental of a home/apartment, the terms or 

conditions of a sale or rental, or the provision of housing-

related services, including financing. 

 

o Even if a victim acquiesces or submits to an unwelcome 

request/demand, it still can be Quid Pro Quo harassment.  

 

Quid Pro Quo 



Definition 

24 C.F.R. §  100.600(a)(2) 

 

o Unwelcome conduct because of a protected characteristic that 

is sufficiently severe or pervasive as to interfere with the 

sale, rental, availability, use, or terms or conditions of a 

dwelling or a real estate-related transaction.  
 

o A Hostile Environment violation can be proven even if there is 

no change in the material terms or conditions of the housing or 

housing-related services. 
o I.e., there doesnôt need to be an eviction, increase in rent, withholding 

of repairs, or any similar act in order for conduct to constitute HE 

harassment that violates the Fair Housing Act.  

Hostile Environment 



Totality of the Circumstances Assessment  

24 C.F.R. § 100.600(a)(2)(i)(A) 

 

o Whether a Hostile Environment violation has occurred requires 

a fact-specific assessment of the totality of the circumstances, 

which includes, but is not limited to: the nature of the conduct; 

the context in which the conduct occurred; the severity, scope, 

frequency, duration, and location of the conduct; and the 

relationships of the persons involved. 

 
o This standard provides courts with the flexibility to consider the 

numerous and varied factual circumstances that may be relevant when 

assessing a specific claim. 

Hostile Environment 



Totality of the Circumstances Assessment (continued) 

24 C.F.R. §  100.600(a)(2)(i)(B) 

 

o Neither psychological nor physical harm is required to prove 

hostile environment harassment.  

 

o But evidence of psychological or physical harm may be 

relevant in determining whether a hostile environment existed 

and, if so, the amount of damages to which a victim may be 

entitled. 

Hostile Environment 



Totality of the Circumstances Assessment (continued) 

24 C.F.R. §  100.600(a)(2)(i)(C) 

 

o Reasonable person standard applies. 

 
o Objective standard: evidence is to be evaluated from perspective of a 

reasonable person in the aggrieved personôs position. 

 
 E.g., in a matter where a female tenant alleges she has been sexually 

 harassed, the objective standard would require assessing the facts from 

 the perspective of a reasonable woman who has been subjected to the 

 same type of harassment alleged 

Hostile Environment 



o Liability for harassment may extend to more than just the 

harasser. 

 

o Traditional principles of tort liability and agency law apply: 

 

o Direct liability 

 

o Vicarious liability 
 

Liability 



Direct Liability 

A person is directly liable for:  

 

o Oneôs own conduct  
 

o Failing to take prompt action to correct and end discriminatory 

housing practice by that personôs agent/employee, where the 

person knew or should have known of the discriminatory 

conduct   

  

o Failing to take prompt action to correct and end a 

discriminatory housing practice by a third -party , where the 

person knew or should have known of the discriminatory 

conduct and had the power to correct it  

  
 

 



Direct Liability 

Direct liability for agent/employee & third-party conduct  

 

o No requirement that the resident contact the housing provider 

about the harassment, only that the housing provider have 

knowledge from which a reasonable person would conclude 

that harassment was occurring. 

 

o A housing provider ñshould have knownò of harassment of one 

resident by another when a housing provider had knowledge 

from which a reasonable person would conclude that 

harassment was occurring.  
o Such knowledge can come from, for example, the harassed resident, another 

resident, or a friend of the harassed resident. 

 
 

 



Vicarious Liability 

A person is vicariously liable for: 

 

o Discriminatory conduct by an employee or agent, regardless of 

the personôs knowledge of the conduct, consistent with agency 

law  

       
 

 



HUD Criminal 

Records 

Guidance 



Theories of Discrimination 

ÅOvert 

ÅDisparate Treatment/Discriminatory Intent 

ÅDisparate Impact/Discriminatory Effects 

 



Overt Discrimination 



Disparate 

Treatment/Discriminatory Intent 



Disparate Impact/ 

Discriminatory Effects 



HUD Criminal Records Guidance 

 

Disparate Impact/Discriminatory Effects 
 

Thus, where a policy or practice that restricts access to 

housing on the basis of criminal history has a disparate 

impact on individuals of a particular race, national origin, or 

other protected class, such policy or practice is unlawful 

under the Fair Housing Act if it is not necessary to serve a 

substantial, legitimate, nondiscriminatory interest of the 

housing provider, or if such interest could be served by 

another practice that has a less discriminatory effect. 



HUD Criminal Records Guidance 

 

Three-Part Burden-Shifting Test  
 

1. Evaluating Whether the Criminal History Policy or 

Practice Has a Discriminatory Effect 

2. Evaluating Whether a Challenged Policy or Practice is 

Necessary to Achieve a Substantial, Legitimate, 

Nondiscriminatory Interest 

3. Evaluating Whether There is a Less Discriminatory 

Alternative 

 



HUD Criminal Records Guidance 

 

1. 

 

Evaluating Whether the Criminal History Policy or Practice 

Has a Discriminatory Effect 

 



HUD Criminal Records Guidance 

 

2. 

 

Evaluating Whether a Challenged Policy or Practice is 

Necessary to Achieve a Substantial, Legitimate, 

Nondiscriminatory Interest 

 

Bald assertions based on generalizations or stereotypes that any 

individual with an arrest or conviction record poses a greater risk than 

any individual without such a record are not sufficient to satisfy this 

burden. 

 

 



HUD Criminal Records Guidance 

 

Exclusions Because of Prior Arrest 

 

A housing provider with a policy or practice of excluding 

individuals because of one or more prior arrests (without 

any conviction) cannot satisfy its burden of showing that 

such policy or practice is necessary to achieve a 

substantial, legitimate, nondiscriminatory interest. 

 



HUD Criminal Records Guidance 

 

Exclusions Because of Prior Conviction 

 

A housing provider that imposes a blanket prohibition on 

any person with any conviction record ï no matter when 

the conviction occurred, what the underlying conduct 

entailed, or what the convicted person has done since then 

ï will be unable to meet this burden. 

 



HUD Criminal Records Guidance 

Resident Safety and the Protection of Property 
 

Â Ensuring resident safety and protecting property are often 

considered to be among the fundamental responsibilities of a 

housing provider, and courts may consider such interests to be both 

substantial and legitimate, assuming they are the actual reasons for 

the policy or practice. 

 

Â A housing provider must, however, be able to prove through reliable 

evidence that its policy or practice of making housing decisions 

based on criminal history actually assists in protecting resident 

safety and/or property.  



HUD Criminal Records Guidance 

 

3. 

 

Evaluating Whether There is a Less Discriminatory 

Alternative 

 
Individualized assessment of relevant mitigating information beyond 

that contained in an individualôs criminal record is likely to have a less 

discriminatory effect than categorical exclusions that do not take such 

additional information into account. 

 



HUD Criminal Records Guidance 

Less Discriminatory Alternatives 
 

Â Individualized evidence might include: the facts or circumstances 

surrounding the criminal conduct; the age of the individual at the 

time of the conduct; evidence that the individual has maintained a 

good tenant history before and/or after the conviction or conduct; 

and evidence of rehabilitation efforts.  

 

Â By delaying consideration of criminal history until after an 

individualôs financial and other qualifications are verified, a housing 

provider may be able to minimize any additional costs that such 

individualized assessment might add to the applicant screening 

process. 



HUD Criminal Records Guidance 

Background Screening Policies for HUD-Assisted, Housing 

Choice Voucher program, and Public Housing Tenants 

 

Â Crimes that may be justifications under the landlordôs selection plan 

for adverse actions against a tenant or applicant: 

1. Drug-related criminal activity 

2. Violent criminal activity 

3. Threats to other residents or the owner 

Â Crimes that require adverse action against a tenant or applicant: 

1. Evicted from federally assisted housing for drug-related activity in the 

past three years (except those who have completed rehab programs) 

2. A pattern of illegal drug use 

3. Subjects of lifetime sex offender registration 
 



NUISANCE ORDINANCES 


